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STATE OF HONTANL
BEPDOEE THE BOARD OF PERSONMNEL APPERLS

I8 THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 12-89
LoLo CILASSIFIED ASSACTATION,
Complalnant,

CONCLUOSIONS OF LAW;
AND

I
|
1 FINDINGS OF FACT;
|
d HECOMMENDED ORDER

LOLO PUBLIC ECHDDL [MISSDULA
COUNTY ECHOOL DISTRICT WHoD. 7.1

)
Defendant. 3

ol M W R RO
on Harch S, 1%8%, the Complainant, Lolo Classified
Association, filed an unfair labor practice charge with this
Hoard alleging the Defendant, Lalo Public School [Misscula County
Scheol District Mo, 7), had violated Sections 39-31-401{1) and
VI3 MCHh. More. specifically, the Complainant alleged the
Detfendant wiolated the Act by its action of making uwnilateral
changes to working cenditiaons.

In Answar-‘ftiled ‘with this Board ‘on March 23, 1989, the
Defendant denied any wviolations of Bectlons 315%-31-401(1} and (5)
HMCh. The Defendant also alleged the unfalr labor practice had
been untimely filed. This Board conducted an investigation in
this matter and issued an Investigation Report and Détermination
on Maren. 3%, 1989, The HRepert found probable merit for the
charge and concluded that & formal hearing in the matter was
appropriate.

A. formal hearing was conducted: an May 17, 1989, in Lale,
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Montanaz. The formal hearing was held under autherity of Section
39-31-406 MCA and in sccordance with the Administrative Procedure
Act, Title 2, Chapter 4, MCA, Emilie Loring, HILLEY & LORING,
Missoula, Montana, represzentéed the Complainant. Michael W.
sehestedl, Deputy County Attorney, Missoula, Montana, represented
the Defendant. The Parties submitted past-hearing briefs
pursuant to an established briefing schedule. The Iast deocument
Was received August 16; 1fag.
LSSUES

ds wWhether the unfalir Jabor practice charge iz barred by
Sectian 3%-31-404 MCA, as untimely filed.

2. Whether fthe Defendant made wunilateral changes +to
working conditiens and by doing so violated Section 39=11=401{1)
and (&} HCA.

FINDINGS OF FACT

1, The Complainant, Lole Classified Assocciatien, is the
exclusive collective bargaining representative for classiried
enployess employed by the Defendant, Lelo Public School (Missoula
County School Dietrict Ho. 7).

2+ The. Complaimant and Defendant have entered intc
collective bargaining agreements establishing the torms and
conditions of employment for bargaining unit rembersa eevering
from June 30, 1S88 to -June 30, 1986, and from July 1, 1986 to
June 30, 19E9,

« {8 Both collective bargaining agreements contained
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identical language relative to paid halidays:

1022 Ea'd Halidavs
Legal holidayvs as provided by law:

1 Hew Year's Day {(January 1}

2, Meomarial Day {last Monday in May)

3. Independence Day (July 4}

4. Labor Day (first Menday in September) ;

5. Thanksgiving Day (feourth Thurseday 2In
Hovenber)

A, christnas Day (December 25)

h gtate and national slection days when the

schosl Building is used ae a pelling place
and the conduct af =chool would interfere
with the election process &t the polling

place.
H. And such other deys annually established by
the Hoard.
Ca Holidays =hall be determined by the Board and set

out in the school calendar.

4. gince ab least 1935 the Defendant annually dewveloped
tha school ecalendar,. The 1%88-89 school calendar was determined
By the Defendant on June 27, 15348,

5. Eince at least 198%, the Defendant has designated the
+wo days of the Montana Education Associatien's IFD Comvention
(MEA daya) ‘as paid holidays. By vote of the Board of Trustees on
June 9, 1086, the Defendant decided not to designate MEA days as
paid holidays for the 1988~83 scheool Yyear. The Complainant
abjected to the Defendant's action at the tima,

6. By letter dated October 13, 13BE; the - Corplainant
requested the Defendant +to reconsider its action of not
dasignating MEAM days as paid helidays. Thea Defendant did not
change Aits positien during a FEoard. of Truatees! mneating ol

Ockober 137, 15934,
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[ The MEA days (Dctober 20 and 21, 1960) were not paild a=z
confirpned by pay-checks issued November 15, 1988,

B~ on Decembar B, X0BE;, +the Complainant filed a formal
grievance pursuant €o the formal grievance procedure outlined in
the collective bargaining acresment concerning the non=pavment of
MEA days. The grievance was carried through the formal procedurs
to the final step which was considecation by the Board. of
Truateps of the Defendant. The grievance was ultimately danied
in January, Ai989.

i The Ceomplainant filed apn unfair labor practice charge
an March 9, 1969.

CONCTOSIONS OF TR
Whether the unfalr labor practice
charge la barred by Secticn
39=31=404 MCh, as untimely filed.

Section 39-31-404 KCA provides:

Ha notlice of hearing shall ke lssued based
opan  any unfair labor practiece mara than 6
nonths bkefore the filing of the charge with
the baoard unless the perscon aggrieved: thereby
was preventaed. from filing the charge by
reason of service in the armed forces, in
which event the &-month pericd shall be
computed from the day of his discharge.

The Complainant was first given notice on June 9, 1986, that
the MEA days would not be designated as pald holidays. Again on
October 13, 1988, the Complainant was notifled the MEA days

would not be paid. Hawever, the actual denial of pay for the MEA

days did not occur untll the payday of Keovember 18, 193a.
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Montana's Collective Bargaining hot, Sectlion 219-31-101, =Bt
sex., MCA, is wvery similar to the NHatiocnal Labor Relatians Ack,
28 D.5.C. Section 141, et seg. [(NLRA). Where these laws are
similar, the Montana Supreme Court has approved and encouraged
the Board's use of Yrederal administretive and SJudicial
congtructieon® in the dinterpretation of the public emplevec
collective bargaining law. Citw ¥ gl BE,
Fap. 1174, 6B6 P,.2d I85 (l9ad).

The guestion here is whether the statutery time began to run
witefns the Complaipant first learned of the Defendant'"s intankt of
excluding MEA daya fram the list of paid holidays or when the
days were: net pald for as evidenced by the payday af Nevember 18,
196F. The Ninth Circuit Court of Appeals addressed an identical
question and hald: "[H}otice of the intention to conuit an

unfalr labor practice does not trigger section. 10(b} [ef the

MLRA].M Sea NMationmal Laber Relations Beoard v, International
2rotherbood of Electrical Workers, Locnsl Unjon 132, AFL-CID, B27

F.2d 530, 533 (Hth Cir. 1937); 126 LERM 2393, There the court
agreed with the beard that the limitations period beganm te run,
not when workers received reduction in force cards, but rather,
whan the layaffs actually began to take effect. Likewise, in the
matter.at hand, the Complainant did not actually realize the non-
payment of the MEAR days until the payday of Hovenber 18, 19E5E.
Therefore, the limitaticns period did nat beglin to run until that

payday date. (Sea also ULP RO, 17-87, Montana Public Emplovoes
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Aagocistian ey A nart . vt i e ; ral

Division, Tand Beard of Per=monnel Appeals], Cause No. COV BE=757,

Montana Filrst Judicial Distriet, Lewis and Clark County [May,
198971).

Whether the Defendant nade

unilateral changes ta working

conditions and by doing =o;

viglated Secticn 319=311=401(1) and

(5] HCA.

The Defendaht argues that the acticn of tha Board ef
Trustees: 1in establishing paid holidays, as provided by the
collective bargaining agreement, is not a unilateral change in
working conditione. In situations whers a contract provision is
asserted as a defense to an unfair labar practice charge, the
sSupreme Court has recognized the Matienal Labkar Relations Board
hag jurlsdietion over the dispute to the extent nacessary to
regolve the unfaiy lsbor practice charge. J.I. Case v, MNLRE, 323
Us 332, 340, 14 LREM 501 (1%44). The Defendant asserta that the
collective bargaining agreement provides for certain mandatory
pald halidays; other paid holidays may be annually designsted by
the Board of Trustees. The Defendant argues any additienal paid
holidays are selected solely at the discretion of the Board of
Trugtees asg. provided per written agreement. A party may
contractually walve- itz right &£o bargain about a particular

mandatory subject, fider Carwo, 1E0 MLREE 1853, 53 LERM 1IZE0

(L965); Druwhit Metal Producks Co., 153 NLRS 346, 59 LERM 1150

[1965) . Wnere such ag assertion of waiver has been made, the
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test applied ha= been whether the waiver: is in "clear and

unmistakable" language. HNorris Industries, 231 NLRB 50, 96 LERM

10576 {1977} Kemoratida of NLEH Goaneral Counsel Ervnolds
Electrieal apd Epginsering Company, Case Ho. 3I1-CA-16234 (Hay,
1BET), 125 LERRM 1368, 1371. In the matter at hand, the languaga
of the callective bargaining agreement is clear, Sectiaon 10.2 A
af the agresment (See FPindlngs of Fact No. 3) identifies
mandatory  paid holidays. Section 10.2 B allows the Board of
Irustees to annually establish additiconal paid holidayvs. Secticn
10.2 2, redundant of Sactian 10.2 B, gives the Board of Trustess
authority te sest such holidays in the school calendar. Other
than the mandatory holidays, the Defendant has fuli discretion to
get paid helidsys.
LEDER

The unfair labar practice charge was timely filed by the
Complainant, Lwolo Clasailfied Association. The Defendant, Lolo
Public School {Missoula County School District HNe. 7)) ‘has not
viclated  Sections 39=31=401(1) or (5) MChA. The unfair lakor
practice charge (ULP No. 12=83) 1= hereby dispizsed.

DATED this ‘?:54 day of September, 1989,

BOARD OF PERSOMNHEL APPEALE

ST GERKE
Hearing Examiner




